LOAN PURCHASE PROGRAMS ELECTRONIC ANNOUNCEMENT #77
Date:
November 18, 2009
To:
FFEL Program Community

From:
James Manning, Chief of Staff

Federal Student Aid

Subject: 
Revised Date for Seller Submission of Electronic Signature “Exemplary Affidavits” and Additional Information
In Electronic Announcement #35, dated October 31, 2008, the Department outlined the information necessary to comply with Section 5B(iii)(3) of the Master Loan Sale Agreement (MLSA) that requires the Seller to deliver certain Loan Documents on loans that are sold to the Department.  Section 3(Q)(xiii) of the MLSA describes the documents required where the promissory note was electronically signed.  Specifically, Q&A #34 of Electronic Announcement #35 outlined the documentation that must accompany an “Exemplary Affidavit” regarding the creation and maintenance of the electronic records for electronically signed (E-Signed) promissory notes.  These documentation requirements are based on the regulations in CFR 682.414(a)(6)(i)-(iv).  Q&A #34 also addressed the requirement that the “Exemplary Affidavit” E-Sign package must be delivered to the Department no later than November 30, 2009. 
Revised Submission Deadline
We have extended the date for receipt by the Department of a Seller’s “Exemplary Affidavit” information from November 30, 2009 to January 15, 2010.  
Contents of the Seller’s E-Sign Package:
The Seller’s E-Sign submission must include a cover letter and a separate Exemplary Affidavit package for each E-Sign process or process version that was used for loans sold by the Seller to the Department.  To be considered complete, the submission must include the following:  
Cover Letter:  A letter on the Seller’s letterhead signed by an executive officer or other senior official of the Seller that contains the following:
· A statement as to the executive officer’s or senior official’s authority to represent the Seller;
· A listing of all “Exemplary Affidavit” Packages contained in the Seller’s submission with the corresponding loan sale dates and deal numbers covered by each Exemplary Affidavit;
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· A statement that the executive officer or senior official has no knowledge or information that would contradict the information in the Exemplary Affidavits submitted with the cover letter. 
· A contact name, phone, and address of the person responsible for resolving issues identified by the Department regarding the Seller’s E-Sign submission. 

Exemplary Affidavit Package:   A separate package for each E-Sign process or process version used for the loans sold to the Department.  The package must include the following:
I. Affidavit for E-Sign Documentation:  A statement signed by an individual with direct knowledge of the E-Sign process used by borrowers to execute the promissory note supporting the loans sold to the Department in the referenced loan sale(s).  The statement must include information on the position or role held by the individual in the course of which he or she acquired knowledge of the process used by borrowers to execute e-Signed notes.  The statement must also explain how the individual acquired the knowledge to provide a reliable explanation of the E-Sign process(es) used.  The individual must attest to the validity of the documentation contained in the E-Sign package, affirm that the documentation accurately reflects the E-Sign process or processes used, and provide the name and location of the entity or entities in possession of the original electronic promissory notes and supporting documents.  
II. Description of the Steps Followed by the Borrower to Execute Promissory Note:   A narrative description documenting the steps that the borrower took when completing an electronically signed promissory note, any associated edits, and  any “opt-out” options for wet signature or print opportunities.  If the E-Sign process differs by loan program type (i.e., subsidized, unsubsidized, PLUS), a separate narrative must be submitted for each process used. While flow charts may be included, the narrative itself must provide a complete and comprehensive description of the process used, in language intelligible to the ordinary reader.
The Department needs, and intends to use, the Affidavit information when the execution and authenticity of a note is challenged either informally or in an administrative hearing or court litigation.  The Affidavit is intended as a substitute for the live, oral testimony of the individual who executes the document.  It is unrealistic to expect the audience in these situations to possess technological or programmatic expertise. Therefore, we stress that the process description must use plain, simple language readily understandable by the ordinary adult reader who has no such technological or programmatic background.
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III. Copy of Each Screen Viewed by the Borrower:  A legible screen print of each screen the borrower encountered during the electronic signature process regardless of whether the screen required the borrower to provide any information.  The screen prints should be annotated with a brief description of the purposes of the screen and the expectation of the borrower. (Example: Screen is used to welcome borrower and provide general information about the electronic promissory note. Borrower presses ‘Next’ button to continue.)  As noted in the description of the requirements for the narrative, if the E-Sign process differs by program type, then a separate set of screen prints must be submitted to cover each promissory note processes. 
IV. Description of Field Edits/Security Measures:  A chart or charts listing all updatable fields and the system edits associated with those fields.  If other security methods are employed also include a chart or charts listing the other security processes or methods. 
V. Description of how the Executed Promissory Note is Preserved:   A description , in language intelligible to the ordinary reader, of the physical storage components used to record, store, view, and print the electronically signed promissory note including security measures and access/retention rules. 
Documentation of the Lender’s Authentication /Electronic Signature Process:   A narrative description of the process or processes used to authenticate the borrower’s identity, including interaction with other systems or databases, the method used to affix the electronic signature, and the composition of the electronic signature itself.  As noted above, the description must use plain, simple language readily understandable by the ordinary adult reader who has no technological or programmatic background.

Submission of the Seller’s E-Sign Package:
A Seller must submit all E-Sign packages to the Department no later than Friday, January 15, 2010.  The packages should be submitted in electronic format as attachments to an email addressed to mike.sutphin@ed.gov.  The subject line of the email message must read “E-Sign Package”.
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If the Seller is unable to submit electronically, a hard copy package should be sent to the following address for receipt no later than January 15, 2010:


U.S. Department of Education

Union Center Plaza, 11th Floor


830 First Street, NE

Washington DC 20002-5138

Attention:  Michael Sutphin
The Department will review the submitted package(s) for completeness and notify the Seller’s contact of the results of the review.  The Department’s review is only intended to assess whether or not the Seller has provided a complete package and in no way should be construed as Departmental approval of the E-Sign process or processes included in the submission.  The failure on the part of the Seller to submit a complete E-Sign package or correct an incomplete E-Sign package in timely manner may result in the imposition of appropriate sanctions available to the Secretary.  
If you have questions regarding the submission or contents of the package, please contact Michael Sutphin at 202-377-3624 or via email at mike.sutphin@ed.gov. 
